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FAMILY COURT AMENDMENT (FAMILY VIOLENCE AND OTHER MEASURES) BILL 2013 
Second Reading 

Resumed from 8 August. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.57 pm] — in reply: I will pick up 
from where I left off on the last occasion in reply to debate on the Family Court Amendment (Family Violence 
and Other Measures) Bill. I will deal firstly with the comments of Hon Peter Katsambanis, who expressed his 
concerns regarding the current criteria being introduced into the Family Court Act by the bill and contrasted 
them with the previous provisions of the act that are being replaced to some degree. I can say only that there is 
scope for the points he makes. I do not deny that there are issues about the history of section 66 of the Family 
Court Act and some sections of part 5 that are being amended by the bill. Considerable research has been done in 
Australia into the impact of the 2006 reforms to which the honourable member referred. The research indicates 
that the extent to which both parents have been involved in their children’s upbringing post-separation has 
increased since the changes made in 2006. However, the same research also concludes that the friendly parent 
provision has had the unintended consequence of discouraging some parents from disclosing allegations of 
family violence and the abuse of children for fear that if those allegations are made or they withdraw the children 
from contact with the other parent, it may be held against them when the court comes to deal with issues of 
custody and the like. 
Allegations of family violence now take up a fairly large part of the workload of the Family Court of Western 
Australia. Recent figures from form 4 notices for 2012–13 were provided by the Family Court. A form 4 notice 
is the Family Court form for notifying child abuse or family violence that requires details to be set out about 
such allegations.  

Sitting suspended from 6.00 to 7.30 pm 

Hon MICHAEL MISCHIN: Before the dinner adjournment, I was about to say something about recent figures 
provided by the Family Court of Western Australia for 2012–13 and, in particular, the form 4 “Notice of Child 
Abuse or Family Violence” that is filed pursuant to the Family Law Rules. In that year, such forms were filed in 
543 cases, representing approximately 35 per cent of the 1 515 child-related applications filed in the same 
period. Family violence was raised as an issue in 70 per cent of all children’s case assessment conferences, an 
increase from the 50 per cent in 2011–12.  

The Family Court Amendment (Family Violence and Other Measures) Bill 2013 seeks to strike an appropriate 
balance between competing considerations by retaining the majority of the 2006 reforms, which support and 
encourage the meaningful involvement of both parents in the lives of their children, while removing the 
provisions that research has identified as inadvertently undermining the intent to protect children from family 
violence and abuse. Consistent with the United Nations Convention on the Rights of the Child, the best interests 
of the child continue to be the paramount consideration in family law proceedings. With the exception of the 
inclusion of an additional object to give effect to the Convention on the Rights of the Child, the object principles 
in part 5 of the principal act, which relate to children, remain as amended by the 2006 reforms. In particular, 
section 66(1) of the act sets out clearly that the best interests of the child are met by — 

(a) ensuring that children have the benefit of both of their parents having a meaningful 
involvement in their lives, to the maximum extent consistent with the best interests of the 
child; and 

(b) protecting children from physical or psychological harm from being subjected to, or exposed 
to, abuse, neglect or family violence; and 

(c) ensuring that children receive adequate and proper parenting to help them achieve their full 
potential; and 

(d) ensuring that parents fulfil their duties, and meet their responsibilities, concerning the care, 
welfare and development of their children. 

The relevant supporting principles are set out in section 66(2), which states — 

The principles underlying these objects are that (except when it is or would be contrary to a child’s best 
interests) — 

(a) children have the right to know and be cared for by both their parents, regardless of whether 
their parents are married, separated, have never married or have never lived together; and 
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(b) children have a right to spend time on a regular basis with, and communicate on a regular basis 
with, both their parents and other people significant to their care, welfare and development 
(such as grandparents and other relatives); and 

(c) parents jointly share duties and responsibilities concerning the care, welfare and development 
of their children; and 

(d) parents should agree about the future parenting of their children; and 

(e) children have a right to enjoy their culture (including the right to enjoy that culture with other 
people who share that culture). 

Section 66(3) deals specifically with Aboriginal and Torres Strait Islander children. Therefore, the retention of 
those principles means that the role of both parents in relation to their children post-separation is still clearly 
supported where it is safe. The law will still allow the Family Court to consider whether a parent has facilitated 
or obstructed the child’s relationship with the other parent, but the bill gives primacy to the need to protect 
children. Based on sound research, those provisions which have potentially been intentioned with this aim have 
been removed. 

That I think addresses the issues raised by Hon Peter Katsambanis. I turn now to just briefly deal with some of 
the matters that Hon Lynn MacLaren raised. She commenced her submissions on the bill by referring to the 
Standing Committee on Uniform Legislation and Statutes Review’s seventy-seventh report and ironically made 
reference to the comments on page 31 of that report concerning inaccurate and incomplete information. I have to 
say that last Thursday seemed to be the day that some members sought to outdo each other in showering 
Hon Adele Farina with praise for her work as chairman of the committee. I make no criticism of her in this. It is 
unfortunate that she was not in the chamber—she was absent on urgent parliamentary business—and able to 
enjoy that boon. I do not want to rain on Hon Adele Farina’s parade, but I think the hero worship went a little far 
when in respect of inaccurate and incomplete information being criticised in the report, Hon Lynn MacLaren 
said — 

That was a poignant point made on the part of the committee. I was in the chamber when we debated 
the 2012 version of this bill and it was due to the dogged insistence of Hon Adele Farina that this 
legislation was referred to the committee. I am very pleased with the good work done by the committee 
so that we are now able to consider a much improved piece of legislation. 

I say it is ironic about inaccurate and incomplete information because the 2012 bill was referred to the committee 
by me, not Hon Adele Farina. It was referred to the committee directly as a consequence of the operation of 
standing order 126(1), notwithstanding that in the government’s view the bill was an amendment to legislation 
that had previously been accepted by the house as part of a uniform scheme of legislation across the states and 
the commonwealth, and that I specifically made the point, without quibbling whether it was supplementing or 
introducing some new uniform legislation, the government considered that in fact it did fall within the scope of 
the operation of standing order 126. I referred the matter to the committee, and it was indeed referred by 
operation of the standing orders. It may well be that Hon Lynn MacLaren was thinking of me and my dogged 
insistence, but I have to say I am sufficiently modest and humble to say that it was actually the standing order 
that did it all!  
Hon Sue Ellery: Words I would never associate with you!  

Hon MICHAEL MISCHIN: Hon Sue Ellery humbles me.  

Hon Sue Ellery: Humble—not you.  

Hon MICHAEL MISCHIN: In any event, the bill was referred to the standing committee as a consequence of 
the operation of the standing orders, which I made mention of in the course of the second reading speech when 
introducing the bill, so I am not sure where Hon Lynn MacLaren got all that from.  

I also do not want to quibble about matters of degree in respect of whether the good work done by the committee 
was such that we are now able to consider a much improved piece of legislation. The committee, of course, was 
looking at the question, which is a very narrow issue, of whether Parliament’s sovereignty had been impinged 
upon by this uniform scheme. Without diminishing the value of the work the committee has done, the committee 
did indeed point out a number of ambiguities and infelicitous terms that were used and adopted by the bill for the 
purposes of introducing the scheme into Western Australia. However, the merits of the legislation itself and the 
actual amendments to the Family Court Act were not something that the committee had to deal with, assess or 
report upon. That is not to say that the committee did not do a worthy job within its terms of reference. I am 
obliged to committee members for having done so and for having picked up on a number of issues that were 
better to be dealt with by way of refinement of that bill. These matters were picked up and I was pleased to adopt 
them in the revised version of that bill that is presently before the house.  
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Hon Lynn MacLaren did go on to raise a question about the delay in the introduction of the bill. She quite 
properly pointed out that I indicated that unless and until the Western Australian Family Court Act was 
amended, adopting the provisions that had already been adopted in the commonwealth legislation and which had 
been in effect from about June last year, the situation with exnuptial children in Western Australia would differ 
from that of children of a marriage. She stated — 

The first time this legislation came into the chamber it was not passable, so it would be of some interest 
to the house if the Attorney General could obtain that information — 

That is, the information as to how many children had been affected since the time of the commonwealth 
amendments having been passed in 2012 — 

so we can see the implications of the delay.  

It is not strictly true to say the bill was not passable. The report of the standing order committee was tabled on 
6 November last year, and it is true to say there was not sufficient time remaining in that session of Parliament to 
address the bill in the light of other more time-critical legislation that needed to be passed. It is not strictly true to 
say it was “not passable”; it was not passed. As for the number of children who may have been affected since the 
commonwealth amendments came into effect and now, I take it that what Hon Lynn MacLaren meant was how 
many children have been dealt with by the Family Court in that period who are exnuptial children and who might 
have raised issues that were determined or would have been governed by the principles. That is not possible to 
determine. The Family Court database does not collect statistics as to the number of children in a family in 
respect of whom there is an application for parenting orders nor the marital status of the parties. To ascertain the 
exact number of children affected would require a manual search, which is not feasible considering the time and 
the resources that would need to be devoted to obtain that information. I might say, though, that I think the 
number would be relatively low. As I pointed out, notwithstanding the number of cases that are dealt with every 
year, not all of those cases would necessarily involve children, not all of those children are exnuptial children 
and not all of those cases of course involve assertions of family or domestic violence that need to be addressed. It 
is true that Family Court proceedings and arguments in respect of the parenting of children are very emotional 
and volatile areas, but I think we do a disservice to those people whose relationships fail and who are able to 
have amicable separations and who deal with often emotive and quite complicated issues relating to children and 
parenting, and yet do so with restraint and with dignity. It is true that the number of allegations of family and 
domestic violence have increased over time, and I do not diminish the importance of those being dealt with in an 
appropriate way and that some of those cases are particularly dire and disturbing, but many people rise above the 
problems and many relationships, it is pleasing to say, do not involve either family violence or the abuse of 
children. I cannot provide any definite figures. I can also say I would have thought that in those cases in which 
there was a mixture of nuptial and exnuptial children, Family Court judges are called upon to deal with issues 
within that relationship that would tend to take into account the somewhat unaligned principles. But to the extent 
that they are able to do so, they would apply commonsense to the application of tests that are available under 
family law to those that fall within the scope of the Family Court and so deal with the issues in a very similar 
way; therefore, children would not have been disadvantaged by the incongruity between the Western Australian 
principles and those of the commonwealth. I certainly have not had any such case drawn to my attention.  

Be that as it may, the sooner the law applicable in Western Australia is realigned with that of the commonwealth 
the better. On that note, I commend the bill to the house and move that the bill be read a second time.  

Question put and passed. 
Bill read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly.  
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